Introduction
On the 100 th session of the International Labour Conference, in June 2011, the ILO adopted
Convention No 189 and supplementing Recommendation No 201 regulating the terms and conditions of work for domestic workers. This was a landmark moment. It was a landmark moment for domestic workers whose participation in the paid labour market and specific working conditions were recognised for the first time in a holistic manner within a legal document. It was also a landmark moment for the international labour law regime that incorporated within the ILO documents a human rights approach, which is sectorally based, stemming from the view that although domestic work is 'work like any other', it should also be treated as 'work like no other'.
The human rights approach of the ILO emphasises that the rights of domestic workers are universal, stringent entitlements. Its implementation to a specific sector has the potential to address disadvantages that have been historically created and that have had negative implications for workers in the relevant sector. It could be said that the sectoral approach might entail dangers, such as creating distinctions of some workers in comparison to others, leading to exemptions or to lower valuation of skill, profitability, remuneration and other such issues. In this piece we argue that the ILO approach to the regulation of domestic labour has more advantages than dangers. It is sensitive to the importance of recognising domestic work as a form of remunerated work while addressing the particular disadvantage of domestic workers. This contrasts with the British legal setting grounded mainly on the exclusion of this group of workers from labour regulation.
This piece introduces the ILO Domestic Workers Convention and supplementing
Recommendation, points to the differences between these documents and the British legal framework, and calls for a re-assessment of the UK position. It will be structured as follows.
Part I begins with a discussion on the social location of those performing domestic work and their precariousness in the British context. Part II introduces the Convention and supplementing Recommendation and the legal framework adopted in these documents, which intertwines civil, social and labour rights on a sectoral basis. Part III concludes.
Part I: What is domestic work and why is it precarious
Domestic workers typically work in private homes, performing various household tasks, such as cleaning, gardening and caring for children or elderly people (the latter are also known as 'care workers'). This type of work is gendered, and most of the times done by women. Domestic work was delineated as a separate area of work when productive and reproductive work got separated. During Victorian times this type of work was performed by 'menial or domestic servants' for middle and high class families, and with the decline in domestic servant employment the weekly cash in hand cleaner has become important for professional couples. At the post-war period a shift occurred from the model of the ideal family with a single wage earning male head of household, to the ideal family being comprised of dual wage earners. This new model of family life required accommodations of new patterns of work and family-life, which resulted, among other things, in an increasing need for domestic labour.
The positive effect of paid domestic work for contemporary society cannot be underestimated. With changes happening in the labour market, including the growth of the service economy, higher participation of women in the market, the sharing of household tasks by men, and globalization, it has become clear that having domestic workers is beneficial for family members, the employers and the market as a whole. In today's economic setting, domestic work is vital for the sustainability and function of the economy outside the household. Domestic labour can also be a desirable job for workers who are not highly skilled and might not easily be employable in other occupations. Domestic workers are not always low-skilled, though; they are sometimes educated, and migrate to work in the domestic labour sector in order to send income back to their home countries (H Lutz, 'Domestic Labour' (2007) The location of domestic labour makes the workers more vulnerable to abuse by the employers. Domestic labour also has a stigma attached to it, because it is the poorest and neediest that are occupied in it, and due to the tasks required from the workers, which are gendered and undervalued (M Nussbaum, Sex and Social Justice, OUP, 1999, p 282 1999) . In an attempt to adjust its policy to global change and to the diversity of regional needs, while being gender and technologically sensitive, the ILO has placed at the forefront strategies that focus on development, social dialogue and enterprise. Today, the adoption of new ILO Conventions is not as common as it was in the past, and attention has been placed on issues such as the ratification of existing Conventions, supervising their implementation and reasserting ILO standards in the broader world context. In the past twelve years, only seven Conventions have been passed. The Domestic Workers Convention is the eighth one, and its adoption has been a celebration for the ILO.
The Convention defines 'domestic work' as work performed in or for a household, and a 'domestic worker' as any person performing domestic work in an employment relationship (Article 1). This results in the exclusion of family members from the scope of the Convention as well as those who are not in an employment relationship, including agency workers who are viewed as self-employed, and those who come on a casual basis (something which is specifically mentioned in the sub-sections of that Article). Within the Convention special consideration is given to the need to ensure that domestic workers are informed of their terms and conditions of work (Article 7), and a list is set of all the details that should be included. Additionally, and highly important, specific attention is given to the issue of work time and leisure time, which is particularly problematic for domestic workers, especially The Convention also recognises that domestic workers are often migrants (Preamble), and contains provisions that are specifically addressed to their migration status. One such example is article 8, which provides that migrant domestic workers recruited in another country should be given a written offer of employment or contract containing the terms of the offer, which is enforceable in the country of destination. Article 9(c) states that domestic workers should keep their travel and identity documents. The Convention also imposes an obligation on the states to regulate private employment agencies (article 15), which often act as intermediaries between domestic workers and employers. In terms of access to justice of domestic workers, the Convention contains a provision that focuses on access to courts (article 16), and a further provision that considers broader issues of regulation, such as effective complaint mechanisms and compliance with legislation (article 17(1)). Importantly, recognising that domestic workers may fear going to the authorities themselves or that they may not be aware of their rights, the Convention encourages a system of labour inspection (article 17(2)).
The Recommendation incorporates provisions that touch upon aspects of the Convention, setting the particularities to fulfil the rights it adopts. These involve, for instance, the regulation of working time, pay, health testing, accommodation and food, and dismissal of live-in domestic workers.
Human Rights for Domestic Workers
In regulating the work of domestic workers, the Convention adopts a human rights approach. Already from its Preamble it makes reference to numerous international human rights instruments, such as the International Covenant on Civil and Political Rights (ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR). Article 3(1) states that Member States 'shall take measures to ensure the effective promotion and protection of the human rights of all domestic workers, as set out in this Convention' and Article 3(2) highlights the importance of freedom of association, the elimination of forced labour, the abolition of child labour, and the elimination of discrimination. It also places emphasis on private life rights of domestic workers (article 6) and the potential for abuse in the privacy of the employers' household (article 5). These provisions reflect the special challenges of the public/private divide that characterise the domestic labour relation. The
Convention expresses desirability for state intervention in a location that is at the time the domestic worker's workplace, but also the employers' and the workers' home (when they are live-in domestic workers).
The Domestic Workers' Convention includes both civil rights, like access to justice and privacy, and social and labour rights, like working time and minimum wage, taking an integrated approach towards human rights law. This integrated approach breaks down traditional divisions between civil and social rights -a position that we find in human rights law where the international community has sometimes opted for an artificial strict separation between categories of human rights (see, for instance, the ICCPR and the ICESCR). This integrated approach characterises the work of the ILO more generally and has also been described as a 'holistic approach' (VA Leary, ' A conception of universality also characterises labour rights, in the sense that every worker, irrespective of her or his national origin, race, gender etc, is seen as an entity that should be protected due to the tension between labour and capital. It should be explained that universality is a normative notion: it does not mean that today everyone is, in fact, protected.
Both governments and courts sometimes exclude categories of people from human rights protection. Universality means that everyone should be protected.
At first glance, the Convention appears to endorse the principle of universality by saying that it 'applies to all domestic workers' (article 2). Yet the next paragraph of the provision provides for exclusions: it, first, provides for a possibility to exclude categories of workers who are otherwise covered with at least equal protection. This does not seem problematic.
But the provision that follows states that further exclusions may apply to 'limited categories of workers in respect of which special problems of a substantial nature arise'. It can fairly be assumed that one reason that led to the adoption of Convention 189 was the fact that many jurisdictions exclude domestic workers from protective laws, which was earlier described as the legislative precariousness of domestic workers. Other ILO Conventions permit the exclusion of domestic workers from their scope through the so-called 'flexibility clauses' (see the ILO Report 'Decent Work for Domestic Workers', above, p 20 ff). That this Convention, which has been specifically drafted to protect domestic workers and address their precariousness, allows the exclusion of some of them from its scope is, therefore, troubling. The provision appears to be contrary to the document's purpose and incompatible with the universalist nature of human rights, including labour rights. This is also incompatible with the ILO's sectoral focus, because even though it targets a specific sector, it still excludes workers occupied in the sector.
A further issue involving the universal protection of domestic workers that is worth highlighting, is that of diplomatic immunity. It is frequently reported in the media that domestic workers accompanying diplomats are subject to abuse. Because these diplomats are covered by immunity, they often enjoy impunity for extremely abusive practices, and this issue has attracted some media and academic attention in recent years. Kalayaan has found that about 3.8 per cent of diplomats' domestic workers are trafficked, which is a much The issue of diplomatic immunity is not raised in the Convention. It is only mentioned in the Recommendation, which states in its final paragraphs that states have to adopt policies and codes of conduct for diplomats, in order to stop the abuse of domestic workers, and to cooperate in order to provide them the necessary protection (paragraph 26(4) of the Recommendation). That the important issue of immunity is only mentioned in the Recommendation is significant, because of its non-binding character.
The employers' right to privacy is another issue that is raised by the Convention. The possibility for labour inspectors to visit private homes in order to assess compliance with legislation that regulates domestic labour, might appear as an intrusion of privacy.
Monitoring protection of social rights of workers appears to conflict with rights to private life of the employer. This possible conflict can be addressed through measures, such as the prior authorization of the inspection by a judicial body or the consent of the employer (see ILO Report, 2010, para 249) .
Work Like Any Other, Work Like No Other
The Convention reflects the conception of the ILO that domestic work should be seen not only as giving rise to universal human rights issues but also, and very much so, as a type of remunerated labour that calls for regulation. At the same time, the ILO recognises the specific challenges that domestic work poses. Accordingly, the general methodology of its two documents is to view domestic work as 'work like any other, work like no other' (ILO, 
12-14).
The methodology of the ILO that ties a human rights approach in the regulation of domestic labour to concrete principles that target the problems of a specific sector has significant advantages. The human rights approach recognises the universality, and the moral weight and urgency of domestic workers' claims. The sectoral approach enables to view domestic work as 'work like no other', and at the same time addresses it as 'work like any other'. This is because it offers a focus on the particular challenges that workers in the sector face. In this way it makes the general human rights principles more subtle and precise. Human rights and sectoralism complement each other, and offer an adequate way to deal with the sectoral disadvantage of domestic workers.
The need to address the situation of domestic workers as 'work like any other', springs from historical practices of conceptualising these workers as distinct from other labourers. This was due to their connections with the family and the type of work they perform -personal service work that was seen as 'unproductive' and not contributing to the wealth of the nation (A Smith, The Wealth of Nations, Books I-III, Penguin Books, 1986, pp 429-49, and also 133-40; K Marx, Capital Volume 1, Penguin Books, 1990 , pp 1043 and The Convention and Recommendation have not taken the sectoral focus to its full extent.
For example, they do not deal with the problems resulting in the irrelevancy of antidiscrimination and equality laws. One such problem is the need to find a comparator when most of the time domestic workers are the sole workers in the household, and a hypothetical comparator is usually a migrant or a women earning very low wages and suffering from similar problematic working conditions. Additionally, there is a unitary application of minimum wage rules and limited thought was given in the Convention to the particular problems domestic workers face in respect of minimum wage payment, such as the payment in kind which is given to a very high percentage of domestic workers. Despite these shortcomings, the sectoral approach of these legal documents addresses important aspects of the disadvantage suffered by domestic workers.
Part III: Conclusion
The adoption of the legislative instruments of the ILO was celebrated by domestic workers and organisations that campaign for their rights worldwide, viewed as a historic milestone in the struggle for the recognition of rights and dignity, even for the most disadvantaged. The The Convention and Recommendation may have certain shortcomings that were highlighted earlier in this piece, such as not taking the sectoral approach to its full extent, while enabling the exclusion of groups of domestic workers from their scope. But it is our belief that much good can arise from adopting these documents. The approach that takes workers' rights to be fundamental can play a valuable role in regulating the labour of domestic workers, bringing them into the light, not leaving them anymore in the shadows of the labour market, as the UK government decided to do.
